This article traces a genealogy of the African Charter on Democracy, Elections and Governance (ACDEG) and examines the charter's overall implementation. While there has always been a struggle between competing views of how to ensure more or less continental accountability for norms related to democratic governance in Africa, enforcement by the African Union (AU) has definitively become more robust since the ACDEG's adoption. The article argues that this development is observable in three trends: continental legalization, technocratization and judicialization of politics. It evaluates the growth of normative commitments in the field of democracy, elections and governance and their increasing consolidation into binding legal treaties; explores the increasing reliance on AU technical assistance in the implementation and interpretation of these instruments; and assesses the expanding role of continental and regional judicial bodies in enforcing commitments to democracy. Building upon a better understanding of these trends, the article identifies key contextual factors that will shape the ACDEG's future implementation.
INTRODUCTION
Although scholars largely agreed on the ACDEG's potential, many were sceptical about its implementation and anticipated effects. 7 Academic literature in the fields of both law and political science has increasingly paid attention to the ACDEG's role in dealing with "unconstitutional changes of governments" 8 and in particular military coups d'état. 9 There is also a growing scholarly interest in the role of the AU in addressing serious democratic governance challenges related to popular uprisings 10 and the manipulation of presidential term limits. 11 Yet, there is a dearth of literature that considers the implementation of the ACDEG in a broader, holistic sense.
This article does so by examining the implementation of the ACDEG in light of its contested background, the broader continental governance trends of which it is part and the factors that may undermine or contribute to its future success. The first section sets out a historical account that traces the genealogy of different sets of ideas within the AU, which broadly fall within the ACDEG's mandate of supporting and defending democracy, elections and good governance. This part of the article focuses on the main rationales, struggles and core tensions underpinning the different continental agendas in the field of democratic governance, with the aim of identifying the assumptions and worldview on which the ACDEG is based. The next section examines the ACDEG's impact over the past decade since its adoption, including the various legal and institutional initiatives to which it has given rise and its operationalization in different policy domains. Here, the article considers how three concurrent trends of continental governance (legalization, technocratization and judicialization of continental politics) have been evident in, and influenced the implementation of, the charter. The final section considers the ACDEG's prospects based on a contextualized analysis. It highlights the challenges and opportunities that are likely to have a bearing on the instrument's future interpretation and implementation.
Through this three step analysis, a story emerges that situates the ACDEG at the very heart of developments in African governance. Its transformation from a project to consolidate existing political commitments on democratic governance into a legally binding treaty has been followed by its implementation, which has been frequently characterized by multiple practices and tensions at the interface of law and politics. Developed with the aim of addressing political (mal)practice through law, the ACDEG now forms a crucial yardstick for holding states legally accountable for (dis)respecting norms on democracy and good governance.
THE PAST: CONTESTATION AND CONSOLIDATION
The ACDEG was adopted at the eighth ordinary session of the AU Assembly of Heads of State and Government (the Assembly), held in Addis Ababa in 2007 , and is open only for signature, ratification and accession by AU member states. As has become fairly standard practice for AU treaties, the ACDEG requires 15 signatures to enter into force. The 15th signature was deposited in February 2012. Since then, 17 more states have ratified the ACDEG. As of January 2019, it had been ratified by a total of 32 states and signed by 46 states. Although the ACDEG has only been ratified by barely more than half of the AU member states, it is still one of the most widely ratified and signed AU treaties. 12 As an exclusive AU instrument, the ACDEG forms part of broader policy approaches and responses by the AU and its predecessor, the Organisation of African Unity (OAU), in addressing issues of continental human rights protection, democratization, collective security, international development and good governance programmes. It consists of 11 chapters, of which three are operational (chapters 1, 10 and 11: definitions; mechanisms for application; and final clauses) and eight are substantive (chapters 2-9: objectives; principles; democracy, rule of law and human rights; the culture of democracy and peace; democratic institutions; democratic elections; sanctions in cases of unconstitutional changes of government; and political, economic and social governance). Throughout, the ACDEG establishes minimum continental standards for ensuring, promoting and protecting democracy, the rule of law, human rights, peace and socio-economic development. 13 The main question underlying this specific legal and political project strikes at the heart of the relationship between the continental organization and its member states: should there be more or less continental influence and oversight of the way the domestic political and socio-economic order is organized? In other words, should domestic governance arrangements be further "Africanized"? The authors understand Africanization as a collective effort to imagine and organize a political project based on a continentally defined identity. Specifically, it is the process through which the AU's political arrangements increasingly structure and become part of domestic policy making. Conflicting perspectives on this issue are part and parcel of the organization's history, nature and purpose. They lay at the heart of the establishment of the organization in the early 1960s, 14 and remained present throughout its institutional development into the AU 15 and the various attempts to reconfigure the workings of the AU. 16 The ACDEG can be described as yet another manifestation of the struggle between continuously evolving views of how to ensure more or less continental accountability for certain commitments to a particular socio-political order, namely, in this particular case, a liberal democratic order. 17 Against this background, the ACDEG is the outcome of an encounter of various continental governmental agendas woven throughout the history of the (O)AU. In each of these agendas, different struggles took place, based on competing interests over the extent of continental norm setting and continental accountability mechanisms. Norm setting refers to the scope of the commitments made by member states aimed at improving governance in Africa, while accountability mechanisms refer to the degree to which the AU may enforce these commitments.
The following overview does not attempt to provide a complete history of the various components that constitute the ACDEG. Instead it focuses on those fields that have proven to be most influential in respect of how the charter is operationalized today. Specifically, it considers those elements where the 13 tension between competing visions of the degree of continental governance was most visible. What it particularly aims to emphasize is that many ideas and policy proposals on more robust norm setting and norm enforcement in the domain of democratic governance already existed at the continental level, but that they had been rejected in favour of a more cautious approach. The article highlights that, despite earlier contestation, the continental regime is returning to previously silenced ideas and is progressively moving towards more comprehensive norms in the domain of democratic governance, and stronger mechanisms to ensure their implementation and enforcement. This trend can be observed in three specific policy domains: human rights, elections and unconstitutional changes of government.
The OAU Charter of 1963, establishing the OAU, was markedly void of any explicit references to political governance imperatives such as democracy, elections, rule of law and human rights. The OAU Charter did recognize in its preamble that "freedom, equality, justice and dignity are essential objectives for the achievement of the legitimate aspirations of the African peoples". Yet, these principles were not explicitly made part of the OAU's core mandate. Instead, the emphasis on human rights was mostly peripheral to the organization's main agenda on decolonization, territorial integrity and economic growth: overall, an agenda that focused more on states than individuals. 18 It was only towards the late 1970s that this preambular provision of the OAU Charter was used as a normative basis to develop the African Charter on Human and Peoples' Rights (African Charter). 19 The African Charter recognizes a number of rights that later found their way into the ACDEG. The right to participate in government 20 is undoubtedly of greatest relevance to the core ideas behind the ACDEG. The ACDEG to a large extent can be described as an overall elaboration of this right by setting more detailed conditions for its fulfilment. Other important rights that found their way into the ACDEG include the rights to freedom from discrimination, 21 equality before the law and equal protection of the law, 22 freedom of expression, 23 education, 24 a satisfactory environment, 25 and peace and security. 26 While ideas were already circulating among non-governmental organizations (NGOs), lawyers, judges and scholars from various African countries to establish a judicial body to enforce human rights in the early 1960s, 27 they were rejected by the lead drafters during the preparation of the African Charter in the late 1970s and early 1980s. A continental mechanism to ensure accountability of member states' human rights commitments was found "premature", 28 and instead a quasi-judicial institution, the African Commission on Human and Peoples' Rights (ACHPR), was established to promote and protect human rights without the ability to make legally binding decisions. 29 It would take two more decades before the African Court on Human and Peoples' Rights (ACtHPR) was established. 30 However, the African Charter did establish an important procedure that eventually shaped the accountability mechanisms embedded in the ACDEG. This is the state reporting mechanism coordinated by the ACHPR, which imposes an obligation on states to submit bi-annually an account of the various legislative and other measures taken to give effect to the provisions of the African Charter. 31 While continental monitoring in the form of state reporting mechanisms had first been established in 1968 with the African Convention on the Conservation of Nature and Natural Resources, 32 it was the reporting under the African Charter that set the overall template for state reporting mechanisms in the (O)AU context. 33 How did the OAU then transform from an organization widely viewed as a champion of sovereignty and non-interference, often to the detriment of 27 37 The Declaration on Fundamental Changes and the ideas contained in it triggered a diverse set of initiatives that in one way or another ended up being codified in the ACDEG. First, it formalized a continental commitment to a liberal agenda broadly associated with democracy, the rule of law and human rights. 38 This ideological commitment was reproduced in the founding treaty of the AU as part of its core principles 39 and later formed the normative basis of the ACDEG. 40 Secondly, it formally endorsed the OAU's involvement in the 38 Declaration on Fundamental Changes, above at note 34, para 2: "We are fully aware that in order to facilitate this process of socio-economic transformation and integration, it is necessary to promote popular participation of our peoples in the processes of government and development. A permitting political environment which guarantees human rights and the observance of the rule of law, would ensure high standards of probity and accountability, particularly on the part of those who hold public office. In addition, popular-based political processes would ensure the involvement of all including in particular women and youth in the development efforts. We accordingly recommit ourselves to the further democratization of our societies and to the consolidation of democratic institutions in our countries."
process of democratization and consolidating democratic institutions. 41 This involvement was directed primarily towards electoral processes through election observation. 44 Several other states opposed this idea, considering that "issues of sovereignty and non-interference in internal matters might conflict with such a proposal", 45 and insisted on prior invitation by states. This position towards less robust continental accountability was also reflected in the ACDEG, since the AU still needed an invitation to send an electoral observer mission. At the same time however, the new wording in the ACDEG already reflected a more progressive stance, since states now have a quasi-obligation to send an invitation. 46 Subsequent practice shows that the AU now also sends missions when it has not received a formal invitation. 47 One of the key triggers of this change in approach was the absence of an invitation for the AU to observe the Kenyan elections in 2007, which were marred by serious post-electoral violence. 48 The greater continental concern with the political system of AU member states was complemented by an emerging consensus on the need to address the challenge of coups d'état. While the 1990 Declaration on Fundamental Changes paved the way for the OAU's democratization agenda, it also provided the impetus to strengthen the continent's peace agenda. This was most obvious with the adoption of the 1993 Declaration of the Assembly of Heads of State and Government on the Establishment within the OAU of a Mechanism for Conflict Prevention, Management and Resolution (Cairo Declaration). This mechanism was built around the Central Organ, the forerunner of the AU Peace and Security Council (PSC), to "assume overall direction and co-ordinate the activities of the Mechanism". 49 Following the coup d'état by mercenaries in Comoros in 1995, the Central Organ resolved to establish a sub-committee to develop a continental response to unconstitutional changes of government. 50 This agenda later formed a centre piece of the ACDEG. 51 However, the unconstitutional changes of government agenda can trace its origins much further back. In fact, one of the key principles underlying the OAU's purpose, as established in the 1963 OAU Charter, is the "[u]nreserved condemnation, in all its forms, of political assassination as well as of subversive activities on the part of neighbouring States or any other States". 52 These concerns, prompted among other things, by the assassinations of Congolese and Togolese independence leaders Patrice Lumumba (1961) and Sylvanus Olympio (1963) respectively, 53 were further addressed in the OAU Convention for the Elimination of Mercenarism in Africa (1977) (Mercenarism Convention). The core objective of this instrument was to address the grave threats to self-determination and development caused by the activities of mercenaries, 54 witnessed for instance in their use by the colonial power Portugal against Guinea with the aim of "intimidating those States which in the name of African solidarity … are giving material and moral support to the liberation movements". 55 The issue returned to the OAU's agenda in dealing with mercenary activities orchestrated by racist regimes in Southern Africa (1979), 56 as well as in condemning foreign mercenary involvement in the failed coup in the Seychelles (1982) 57 and later in Equatorial Guinea (2004) . 58 The Mercenarism Convention eventually formed part of the normative foundation for the (O)AU's anti-unconstitutional change of government agenda, which expressly bans "any intervention by mercenaries to replace a democratically elected government". 59 The convention also represented the first serious attempt by the continental organization to criminalize subversive acts internationally, an approach to which it returned decades later when adopting the 2014 Malabo Protocol 60 to establish an international criminal jurisdiction for the AU's judicial mechanism, including for mercenarism.
In the 1990s, over a series of meetings that coincided with a number of coups (Sierra Leone 1997, Guinea Bissau 1998, Niger 1999, Comoros 1999 and Côte d'Ivoire 1999), the OAU Central Organ Sub-Committee developed a framework to address unconstitutional changes of government, drawing on the OAU Charter, the African Charter, the Declaration on Fundamental Changes, the Cairo Declaration and the Mercenarism Convention. 61 It set out several common values and principles for democratic governance and a list of eight scenarios that should be understood as an unconstitutional change of government that may trigger a continental response. 62 Four definitions of the notion of unconstitutional changes of government were maintained in the resulting 2000 Lomé Declaration on the Framework for an OAU Response to Unconstitutional Changes of Government (Lomé Declaration). These definitions focus on military, mercenary and rebel coups as well as refusals to accept electoral outcomes. 63 Yet, four other definitions were rejected: the refusal by a government to organize elections at the end of its term of office in violation of the constitution; any manipulation of the constitution aimed at preventing a democratic change of government; any form of election rigging and electoral malpractice, duly confirmed by the OAU or ascertained by an independent and credible body established for that purpose; and systematic and persistent violation of the common values and democratic principles referred to above. 64 While these scenarios were excluded from the Lomé Declaration, these forms of unacceptable behaviour gradually made their way back onto the AU agenda. Manipulation of constitutions re-entered the debate during the preparation of the ACDEG. Although the initial focus was on attempts "to prolong the tenure of office for the incumbent government", 65 provision was later changed to address the arguably broader, but more vague, "infringement on the principles of democratic change of government". 66 One characteristic of these excluded types of unconstitutional changes of government is that they are less concerned with transfers of constitutional power and external threats to the constitutional regime. Instead, they target the undemocratic exercise of power by incumbent regimes. Although the idea of sanctioning this sort of behaviour was previously rejected, momentum has kept growing for the AU to pay more attention to this problem. The challenges posed by popular uprisings and presidential term limits, in particular, and the question of how to deal with them, have increasingly led to calls for the AU to address systematic violations of democratic norms by incumbent regimes. 67 To some extent, the AU has already acted on these norms by condoning popular uprisings during the Arab Spring 68 and condemning (albeit inconsistently) manipulations of constitutions and electoral fraud. 69 The historical genesis of a number of policy agendas and instruments in the (O)AU setting shows the gradual emergence, acceptance and consolidation of core notions of democratic governance at the continental level. These notions include a commitment to democracy, human rights and the principle of the rule of law, 70 peace, security and stability, 71 constitutional rule (particularly constitutional transfer of power), 72 as well as sustainable development. 73 Yet, simply focusing on the development of these notions, or even presenting them as linear, steady progress towards a continental democratic government model, would mask a series of tensions underlying these key continental agendas. As shown above, the progress in developing the AU's agenda on democratic governance was not so much one of constant innovation. Instead, it mostly concerned reviving older, rejected ideas about continental norm setting and enforcement.
THE PRESENT: LEGALIZATION, TECHNOCRATIZATION AND JUDICIALIZATION
Building on the observation about the increasingly more prominent role of the AU in setting and enforcing continental governance standards, this section 66 ACDEG, art 23(5). See Wiebusch and Murray "Presidential term limits", above at note 11. 67 See "Unconstitutional changes of governments and popular uprisings in Africa:
Challenges and lessons learnt", (PSC press statement, PSC/PR/BR (CDXXXII), 2014) and "Peace, security, prosperity and embracing the value of democracy and governance: Is the African Charter on Democracy, Elections and Governance adequate?" (PSC press statement PSC/PR/BR (DCCXCI), 2018). See also Dersso "The status and legitimacy of popular uprisings", above at note 10; Manirakiza "Towards a right to resist", above at note 10; and Wiebusch and Murray "Presidential term limits", above at note 11. considers the implementation of the ACDEG. Specifically, it examines the implementation of the ACDEG in the context of three trends: the continental legalization, technocratization and judicialization of politics. 74 First, it focuses on the growth of normative commitments in the field of democracy, elections and governance and their increasing consolidation into binding legal treaties (turn to law). Secondly, it explores the implementation and interpretation of these normative instruments, with a particular focus on the different initiatives to ensure and monitor compliance with these instruments, initiatives that are increasingly reliant on technical experts without an explicit political or diplomatic mandate (turn to experts). Thirdly, it assesses the expanding role of continental and regional judicial bodies in enforcing commitments to democratic governance (turn to courts). In examining these trends, the article explains how the ACDEG is both a result of these processes as well as a catalyst accelerating them.
Legalization
The ACDEG's status as a treaty represents a significant milestone in the normative development of the African continental governance system. Unlike various policy declarations on democracy and governance that preceded it, such as the Lomé Declaration (2000) and the (O)AU Declaration on the Principles Governing Democratic Elections in Africa (2002), the ACDEG was designed as a binding legal instrument. Locking in the various continental commitments and making the ACDEG part of the AU's treaty regime has a number of advantages and disadvantages, and at the same time reflects certain beliefs about the role of law in addressing societal problems.
Since 1963 the (O)AU has developed more than 60 multilateral treaties. 75 Their subject matter covers a range of issues, including economic integration (such as free trade), social affairs (such as culture and sport), human rights (such as women, children and internally displaced persons), security (such as road safety and cyber security) and institutional frameworks (such as the PSC and Pan-African Parliament). The form of these AU treaties differs, from establishing a unique treaty (for example the Mercenarism Convention), -99) , the OAU adopted 20 treaties (less than 40 per cent of the total number of treaties). In contrast the AU has adopted more than 40 treaties (more than 60 per cent of the total number) in less than two decades (2000-18). This trend reflects a greater institutionalization of continental governance mechanisms through law. It also suggests a level of confidence within the AU system in the ability of law to engineer social change. The ACEDG is not only an important instrument in the body of AU treaty law. It has also contributed to the AU's law-making process. Since its adoption, the ACDEG has given rise directly and indirectly to three more AU treaties. First, the African Charter on Values and Principles of Public Service and Administration was adopted in 2011. This instrument builds on the ACDEG by giving more detail to its objectives related to improved public sector management, with a particular focus on transparency, access, and more efficient and effective public service delivery. 76 Secondly, in line with the commitment established in article 34 of the ACDEG, which calls upon state parties to "decentralize power to democratically elected local authorities as provided in national laws", the African Charter on the Values and Principles of Decentralisation, Local Governance and Local Development was adopted in 2014. This treaty outlines various principles, values and mechanisms to bolster the role of local governments and local authorities as cornerstones of democratic governance systems and economic development. 77 Both these instruments have a remarkable structural and procedural resemblance to the ACDEG, especially with regard to their envisaged implementation. Each of them outlines similar roles at the national, regional and continental levels for giving effect to the commitments contained in the respective charter, together with respective state reporting mechanisms coordinated by the AU Commission. Thirdly, one of the key innovations established in the ACDEG is the possibility of trying perpetrators of unconstitutional changes of government or coups d'état through a continental judicial mechanism. 78 This mechanism was further elaborated in the Malabo Protocol, which grants criminal jurisdiction to a yet to be established merged African Court of Justice and Human Rights with specific jurisdiction over the "crime of unconstitutional change of government". 79 The 76 See ACDEG, arts 2(10), 3(7)-(9), 27(4)-(5), 32(1) and 33(1)-(3). 77 See African Charter on the Values and Principles of Decentralisation, Local Governance and Local Development, preamble and arts 2 and 7. 78 ACDEG, art 25(5). 79 The Malabo Protocol (above at note 60) also establishes the jurisdiction of an African court for piracy, corruption and terrorism, among other international crimes. As of definition of the crime also extends the typology of unconstitutional changes of government by adding as a sixth possible qualification: "any substantial modification to the electoral laws in the last six (6) months before the elections without the consent of the majority of the political actors". 80 This move towards more (treaty) law has a series of apparent advantages. The adoption of treaties and their subsequent ratification, which establishes at the international plane a state's consent to be bound by a treaty, 81 signal a more credible commitment by states and the AU (as a forum and through its institutions) to the principles and objectives set out in a treaty. 82 A treaty also unlocks a number of possible enforcement mechanisms generally not available with other sources of non-binding or soft law. This may include monitoring mechanisms in the form of state reporting or coercive enforcement by the PSC or (quasi)judicial bodies such as the ACHPR and the ACtHPR. 83 Furthermore, a whole set of techniques can be deployed to appeal for signature, ratification and implementation, routinely pronounced by AU policy organs and governance monitoring mechanisms (including the Assembly, Executive Council, PSC, African Peer Review Mechanism (APRM) and AU Election Observation Missions (AUEOMs)). The AU also developed a range of specific practices, including: an AU treaty signing week to encourage member states to commit to treaties they have not yet signed; AU advocacy and ratification campaigns to maximize treaty ratification; and technical assistance projects to help states overcome obstacles related to ratification. 84 Treaties also facilitate mobilization by civil society actors to raise awareness and advocate for compliance. 85 contd January 2019, 11 countries had signed the protocol, but none had yet ratified it. The protocol only enters into force after the deposit of instruments of ratification by 15 member states. However, treaties also pose a number of challenges. First, they may take a longer time to draft and to attract a sufficiently broad substantive consensus. For instance, the ACDEG was developed over a series of 16 different meetings convened at various levels over a period of almost four years. Secondly, reaching the sufficient number of ratifications for treaties to enter into force may also take considerable time, five years (2007-12) in the case of the ACDEG. This challenge was specifically acknowledged in 2009 in relation to the AU's limited effectiveness in responding to unconstitutional changes of government. Recognizing a "resurgence of the scourge of coups d'état in Africa" 86 in 2009 and the slow ratification rate of the ACDEG, 87 the Assembly reiterated the provisions set out in chapter 8 of the ACDEG (sanctions against unconstitutional changes of government) in a binding Assembly decision to supplement and strengthen the existing sanctions regime in the Lomé Declaration. 88 
Technocratization
The challenge of ensuring a treaty's adequate implementation has been a key component of the AU's recent agenda to transition from "norm-setting to norm-implementation". 89 To ensure adequate implementation of the ACDEG, the AU developed a comprehensive compliance system. Besides establishing different procedures to enforce and protect certain democratic standards under its "unconstitutional changes of government" agenda, 90 the ACDEG also has a crucial role in monitoring and promoting a number of democratic norms. Essentially, the charter serves as a benchmark to survey the state of democratic governance in different AU member states. If necessary, the AU can then develop assistance programmes to help member states bring their governance arrangements in line with agreed continental standards. 91 The types of AU mechanisms through which the quality of governance is assessed are increasing in both number and scale. This increase can be explained by a combination of factors, including institutional emulation, a certain level of path dependency and a growing turn to conflict prevention. Underlying this expanding compliance system is a trend to rely more and more on AU bureaucrats and experts to monitor and provide technical assistance to ensure the implementation of AU instruments. One of the key consequences of this trend is the gradual expansion of the AU's authority. This is not to say that the AU has necessarily gained much in decision-making powers, which generally remain in the purview of diplomats and politicians. However, the increased reliance by member states on AU bureaucrats and experts does lead to important gains in AU influence by allowing these technocrats to have a key role in setting the agenda for decision-making 92 and framing the context in which decisions are made. 93 One of the most innovative outcomes of the ACDEG has been the development of an African Governance Architecture (AGA) since July 2010. 94 The AGA is conceptualized as "a platform for dialogue between the various stakeholders with the mandate to promote good governance and strengthen democracy in Africa" 95 and is operationalized through the African Governance Platform. 96 The platform has as its primary objective the implementation of the ACDEG. 97 Its Secretariat is hosted by the Department of Political Affairs of the AU Commission, which is responsible for coordinating the implementation of the ACDEG as mandated by article 45(c) of the ACDEG.
The most direct mechanism to monitor and enhance compliance with the ACDEG is a state reporting mechanism. Every two years state parties are obliged to submit a report of the various measures they have taken to give effect to the principles and commitments in the ACDEG. 98 The reports are 91 expected to be developed based on a set of guidelines adopted in 2016. 99 This mechanism builds on the institutional experience within the AU in respect of other treaties, including the African Charter (see section on "The past" above). It differs, though, in its central coordinating role, which is accorded to the AU Commission instead of the ACHPR. So far only one state (Togo) has submitted a report, 100 although 29 reports were due as of January 2019. 101 As of January 2019, more than 20 months after the submission of the Togo report, the concluding observations and recommendations based on the state report have still not been communicated. However, the state reporting guidelines provide that the "entire review process of each State Party report shall take no more than nine (9) months". 102 These developments raise serious questions concerning the effectiveness of this monitoring mechanism.
The ACDEG also mandates the AU Commission to prepare a synthesized report on the implementation of the charter. 103 This report shall contain "specific and concise recommendations to the Assembly and State Parties on measures necessary to effectively implement the Democracy Charter". 104 The preparation of such a report and the selection of information made by the AU Commission, grant it an influential role in framing the issues and debates on which the Assembly and Executive Council are then to decide. To date, the AU Commission has not yet fully seized the potential offered by this tool, as only two reports have been prepared to address this treaty obligation. 105 These treaty reporting mechanisms show the emphasis placed on transparency and information sharing as key conditions to ensure compliance. 106 Eventually, the self-reporting by state parties and independent reporting by the AU Commission may also lead to a level of harmonization of governance arrangements through the adoption of concluding observations and recommendations from which fellow member states can emulate best practices and take steps to avoid receiving similar critique on their governance systems. 107 This rationale of "managing" compliance through "cooperative processes of consultation, analysis, and persuasion, rather than coercive punishment" 108 is similarly embedded in the APRM, which uses the ACDEG as one of its main benchmarks to assess the quality of the political governance of APRM member states. 109 Through an external review and a country self-assessment, complemented by a peer review process at the level of heads of state and government, best practices and challenges are identified to improve the continental governance landscape. The ACDEG even establishes a direct and indirect link with the APRM. 110 Article 36 of the ACDEG obliges states to "promote and deepen democratic governance by implementing the principles and core values of … the African Peer Review Mechanism". Article 16 exhorts states to "cooperate at regional and continental levels in building and consolidating democracy through exchange of experiences". This provision clearly intersects with the philosophical foundation of the APRM. Examples of best practices highlighted in APRM country review reports that overlap with ACDEG norms include "compliance with the electoral timetable for presidential and legislative elections", 111 "democratic changeover at the helm of state affairs: expressing a shared culture of democracy, tolerance and fair play" 112 and the "declaration and publication of assets as a signal of commitment to good governance" by the president. 113 The idea of sharing experiences is not unique to the APRM. It also figures prominently in the AU's electoral support agenda. This agenda consists of two core mandates: election observation and electoral assistance. The ACDEG has become the principal instrument for AU electoral assistance and observation efforts. Over the past decade the AU has greatly professionalized its operations in evaluating domestic electoral processes against international and continental standards. Before, AUEOMs were largely diplomatic missions with small observer teams comprising career diplomats and a limited number of AU staff. Gradually these missions have become more technical, composed primarily of election experts from the AU Commission, election management bodies and civil society. 114 Some of the most notable developments have included: transition of AUEOMs from short term observation to long term observation missions; institutionalized training sessions for AU election observers (short and long term observation missions, election, media and legal experts); consolidation of the practice of sending AUEOMs to all parliamentary and presidential elections; and improvement and standardization of the observation methodology and reporting. The ACDEG also led to a more meticulous approach to the assessment of elections through the deployment of pre-election assessment missions. 115 In a form of path dependency, the increased level of detail in the assessments also contributes to a finer level of recommendations to specific target groups. These recommendations then form the basis of technical assistance programmes, as seen, for example, in 116 has gradually developed its capacity to organize follow-up missions to strengthen electoral institutions and improve electoral processes through the deployment of experts to support election management bodies and by facilitating peer-to-peer learning among election authorities. 117 Generally, the AU's involvement has, unsurprisingly, been greatest in country contexts associated with electoral violence, which is still a recurrent practice on the African continent. These conflict dynamics have also led to a greater role and involvement for the PSC in the implementation of the ACDEG by it holding regular sessions on elections in Africa and addressing election-related political tensions. 118 This more pro-active approach reflects the underlying logic to invest more time and effort into conflict prevention. 119 
Judicialization
One of the most notable developments concerning the ACDEG is the determination by the ACtHPR, in its judgment in APDH v Côte d'Ivoire, that the charter constitutes a human rights instrument. 120 This finding established the justiciability of the ACDEG, which means that litigants can now claim rights enshrined in the charter before the ACtHPR. 121 The judgment gives an indication of the ACDEG's potential as an instrument through which to challenge questionable governance practices and rights violations by means of litigation. This development is remarkable for two reasons. First, this enforcement mechanism was not explicitly foreseen in the ACDEG. Secondly, the ACtHPR's growing role in reinforcing democratic regimes by developing case law and normative guidance on some essential aspects of democratic governance reflects a global trend of judicializing politics, where courts are increasingly relied upon to "address core moral predicaments, public policy questions, and political controversies". 122 The unanticipated role of the ACtHPR in enforcing the ACDEG can be deduced from the debates that informed the court's decision. The court has jurisdiction over all human rights instruments ratified by the states involved in proceedings before it. 123 To establish whether the ACDEG is a human rights instrument, the court requested an opinion from the AU Commission and the African Institute for International Law. In line with their submissions the court followed a purposive interpretation and concluded that the ACDEG is a human rights instrument, since it expressly enunciates subjective rights and prescribes obligations for states for the enjoyment of those rights. 124 In its reasoning, the ACtHPR did not refer to preparatory work for the ACDEG, probably as there is no mention of the idea that the ACDEG would be considered a justiciable instrument. The ACDEG does refer to a "competent court of the Union" potentially to try perpetrators of unconstitutional changes of government. 125 In earlier drafts, the "African Court of Justice and Human Rights" was envisaged to exercise this role. 126 With the adoption of the Malabo Protocol, the jurisdiction to try individuals for the "crime of unconstitutional change of government" was specifically delegated to the International Criminal Law section of the merged court. 127 However, establishing criminal responsibility constitutes a completely different judicial process. Among other things, it is targeted at individuals, while ACtHPR adjudication of possible infringements of rights protected in the ACDEG has states as defendants and results in different types of remedies.
The judicialization of politics on the African continent is most apparent in the role played by continental and regional courts in establishing judicial oversight of electoral processes. 128 For example, in the case of APDH v Côte d'Ivoire, the ACtHPR had to evaluate the legitimacy of the Côte d'Ivoire's election management body. It resulted in the court setting standards for the "independence" of election management bodies, as prescribed by article 17 of the ACDEG, and ordering the state to make its electoral law compliant with relevant international instruments, including the ACDEG. 129 However, this is not the only time the ACtHPR has adjudicated on electoral matters. For example, in Mtikila v Tanzania it established that a ban on independent electoral candidates violated the right to political participation (article 13 of the African Charter) and directed the state to amend its constitution. 130 Regional courts in Africa, such as the Economic Community of West African States Court of Justice (ECOWAS Court), developed similar jurisprudence on electoral processes. For example, in a case against Burkina Faso, the ECOWAS Court decided in 2015 that an electoral law excluding candidates associated with the previously ousted regime violated the right to participate freely in elections and ordered the state to remove relevant obstacles to electoral participation. 131 These instances show the broader tendency of continental and regional courts in Africa to adjudicate on violations that require change in national legislative frameworks. In those instances the remedies go beyond reparations for individual victims and take the form of constitutional review. As a result, these courts adjudicate, and thereby become involved in, salient political and constitutional disputes at the domestic level.
127 Malabo Protocol, art 17. 128 Hirschl "The judicialization of politics", above at note 122 at 126. 129 The ACtHPR established that "an electoral body is independent where it has administrative and financial autonomy; and offers sufficient guarantees of its members' independence and impartiality": APDH v Côte d'Ivoire, above at note 120, para 118. Justice judgment no ECW/CCJ/JUG/16/15. Remarkably, the applicants in this case also invoked a violation of the ACDEG. However, the court did not explicitly base its ruling on the ACDEG. The ACtHPR's advisory procedure is another likely avenue for judicial policymaking. Besides contentious proceedings, the ACtHPR has a mandate to issue advisory opinions "on any legal matter relating to the Charter or any other relevant human rights instruments". 132 It is imaginable that "member states, the AU, any of its organs, or any African organization recognised by the AU" 133 may request the court to give an interpretation of certain rules and principles enshrined in the ACDEG. Although these opinions would not be binding per se, they would be authoritative. The procedure would provide the ACtHPR with an opportunity to elaborate on the meaning of principles, standards and obligations enshrined in the ACDEG that fall within the scope of the request made. The ACtHPR had already been requested to provide a clarification of the ACDEG, specifically in connection to article 23 concerning the possibility of bringing a case against a state before the ACHPR or the ACtHPR following an unconstitutional change of government. 134 However, the ACtHPR decided that it could not give an opinion on the request because the applicant did not meet the conditions of an "African organization recognised by the AU" and therefore the court lacked personal jurisdiction. 135 Although, this mechanism has been under-utilized to date, partly due to restrictive access rules, 136 it is likely that more requests for advisory opinions will be submitted in the future.
THE FUTURE: CONTEXTUAL FACTORS SHAPING IMPLEMENTATION
The ACDEG's track record in its first decade offers cause for both optimism and concern about its future implementation. Successes to date include the development of new and improved governance accountability mechanisms, which have contributed to an overall higher quality of elections 137 and more dynamic human rights enforcement. 138 At the same time, as highlighted above, various contextual factors still impede the realization of the objectives set out in the ACDEG. These factors can be grouped into three broad categories: legal context; actor dynamics; and socio-political context. Due to spatial constraints, this section does not consider in great detail the whole range of factors that may impair or propel the ACDEG's future operationalization. Instead, it focuses on the most salient issues related to the trends outlined above. 
Legal context
A number of legal factors, including normative, institutional and procedural factors, will continue to influence heavily the extent of the ACDEG's implementation. Normative factors include both the binding quality of the set of rules as well as the subject matter on which behaviour is prescribed or prohibited. First, in terms of the issue of membership already highlighted in the section on "The present" above, treaties are generally only binding on those states that have ratified the instruments or, in other words, become members of the particular treaty regime. 139 Therefore, full continental implementation of the ACDEG can only be achieved through full continental ratification of the ACDEG. 140 To achieve this, ratification is needed from an additional 23 AU member states. Encouragingly, 17 out of those 23 states have already signed the treaty, which is often an important stepping stone towards ratification. 141 At the same time, several states have been a signatory for more than ten years (for example, Burundi, Mauritius, Eswatini (Swaziland), The Gambia, Kenya and Senegal). Secondly, the authors anticipate strong variation in the implementation of the ACDEG across different policy issues. The ACDEG provides minimum standards across a wide range of governance areas. Compliance with some rules and principles will be less problematic to ensure than others. For example, in many countries, accomplishing the goal of organizing regular free and fair elections 142 will likely precede the achievement of gender balance and equality in decision-making processes. 143 Systematic monitoring of the ACDEG will allow the detection of disproportionate divergences in implementation, which may result in more targeted interventions, including through advocacy and assistance programmes, as well as through complementary coercive enforcement, to bring all national policies gradually into conformity with agreed continental standards.
Several institutional factors will impact implementation. The most important factor here is, arguably, capacity. The challenge of capacity (financial, technical and human) is well-known both within member states as well as within different AU institutions. A lack of capacity within national law and policy making organs can impede various crucial aspects of the ACDEG's implementation, ranging from organizing the ratification processes and developing implementation legislation and policies, to carrying out procedural treaty obligations such as state reporting. It is likely that ACDEG state reporting will face challenges similar to those other AU state reporting mechanisms have encountered. Comparative experience with the African Charter and the commitment shown so far by state parties suggest that, at least in the short-term, ACDEG state reporting will be characterized by late, ad-hoc, vague and limited reporting. 144 These factors, combined with an increasing onus on states to report on a multitude of instruments, especially since all new AU governance instruments also create state reporting duties, risk undermining the impact of treaty reporting mechanisms. 145 However, the ACDEG does establish a mandate for the AU Commission to "provide technical support for effective implementation of the Charter". 146 This mandate, which implies further continental technocratization, may form a solution to overcome national capacity problems, provided that the AU itself is endowed with sufficient capacity. It is worth noting here that article 7 of the ACDEG even imposes an obligation on state parties to "strengthen [AU organs] and endow them with necessary resources".
One of the most significant procedural factors to influence the implementation of the ACDEG is access rules. The section on "The past" above showed that AUEOMs developed in such a way that formal invitations are no longer required. This practice helps circumvent attempts by governments to renegotiate the terms under which observation missions are organized, particularly when their objective is submitting the mission to unfavourable restrictions, including vetting election observers or unduly narrowing the scope of the observation mandate. 147 Upholding this approach will greatly contribute to the credibility of AUEOMs. Furthermore, access rules are also crucial in enforcement processes. As demonstrated above, the ACtHPR may have a crucial role in enforcing the rights and principles enshrined in the ACDEG. However, as of January 2019, only 30 states have accepted the court's jurisdiction and just nine states have granted individuals and qualified NGOs (the main protagonists of international human rights litigation) direct access to the court. 148 This limited access undermines the development of a comprehensive continental accountability regime. Access rules may also refer to entry points for civil society organizations to call directly for political support from the AU (ie the AU Commission chairperson or the PSC) in enforcing ACDEG provisions, particularly in the case of an imminent political crisis. 149 A failure to grant them adequate access would not only undermine the AU's credibility and legitimacy, but also risks losing important allies in the promotion of better governance on the African continent. 150 
Actor dynamics
The ACDEG's broad thematic focus leads to the involvement of a wide range of actors both at state as well as AU level. First, following the liberal tradition, the state can be disaggregated into various sub-state components, including government, courts, Parliament, public administration, electoral bodies, media and civil society. The ACDEG itself already expressly implicates a diverse set of sub-state actors that are part of its implementation constituency (see Table 1 ). Secondly, the AGA Platform also consolidates an extensive number of AU bodies with a mandate to implement the ACDEG (see Table 1 ). Implementation of the ACDEG will be dependent on the level of synergy among and between these implementation partners, including, for example, between: the Pan-African Parliament and national Parliaments; the AU's Economic Social and Cultural Council (ECOSOCC) and civil society organizations; the ACtHPR and constitutional and supreme courts, as well as the broader legal community comprising judges, lawyers, legal academics, bar associations and (transnational) NGOs; and the DEAU and electoral bodies, as well as other key electoral stakeholders such as political parties. The AU's strategy of increasing its engagement with its implementation partners in a holistic manner will facilitate its efforts in holding states to account and collectively build momentum to improve levels of democratic governance. This cooperative engagement might then also encourage more robust enforcement of the ACDEG through political pressure in the AU policy organs (the Assembly and Executive Council). For example, article 46 of the ACDEG establishes an, as yet unused, sanctioning mechanism for violations of the ACDEG through the Assembly and PSC. Without sufficient domestic and transnational political support it is unlikely that a wide enough consensus will materialize in such political fora to sanction other governments for the violation of legal commitments. T
H E A F R I C A N C H A R T E R : P A S T, P R E S E N T A N D F U T U R E 
In sum, the authors anticipate a great level of variation in the implementation of the ACDEG across countries, subject areas and actors. No single cause can ensure its full operationalization. A convergence of several contextual factors favourable to the implementation of the ACDEG is required to trigger and maintain it. Charting the contextual factors that shape the ACDEG's actual implementation and expanding the framework in this article with, for example, economic and cultural factors, suggest a fruitful area for further empirical study.
CONCLUSION
The main aim of this article was to analyse the record of the implementation of the ACDEG in promoting and protecting democratic governance. In doing so, it has considered the various (O)AU policy agendas that were consolidated in the instrument, the various innovations propelled by the ACDEG, as well as the different challenges encountered in its implementation. The examination of the charter's legislative genealogy made clear that it is only one of many sites featuring the struggle regarding the "Africanization" of domestic governance arrangements. The historical analysis revealed that many progressive ideas about how the AU can contribute to strengthening the democratic landscape had already been circulating on the continental plane but were, due to insufficient political support, rejected in favour of more restrained attitudes towards continental governance. Yet, the article also noted that several ideas on more robust continental engagement eventually did develop the necessary momentum. These include coercive human rights enforcement, direct access to monitor compliance with democratic election standards and a stricter ban on undemocratic practices.
Overall, the article noted that the African continent is increasingly moving towards more cooperation in the domain of democracy, elections and human rights, through legalization, technocratization and judicialization. This is evident in the growth of AU legal instruments in the domain of democratic governance, increased reliance on technical experts instead of political or diplomatic actors in interpreting and implementing these instruments, as well as the expanding role of continental and regional judicial bodies in adjudicating on these instruments. These processes signal a greater collective commitment to effective democratic governance, rather than the inverse, notwithstanding the various remaining democratic challenges throughout the continent and the challenge of ensuring adequate compliance and enforcement of states' commitments. These challenges include but are not limited to: generating sufficient buy-in from member states to ratify the ACDEG; capacity levels to ensure and monitor democratic governance; and the limited acceptance of continental human rights enforcement. The AU is undeniably ambitious in its intention to contribute to the agenda of democratization in Africa. However, its success will depend on the interplay of a set of contextual factors, including legal factors, the dynamics between actors involved in the implementation of ACDEG, and broader social and political contexts.
The ACDEG's past has converged with an emerging global consensus on liberal democracy. It is reasonable to assume that its future will also be contingent on a number of global social, political and economic factors. This raises the question of whether the African consensus on liberal democracy will maintain momentum if a global trend continues towards a post-liberal world order. The rise of China, the inward turn of the United States concurrent with its withdrawal as the principal promoter of liberal values, and a further ascent of illiberal governments and nationalist movements in Europe suggest a possible transformation of the international liberal order. Exploring the degree of convergence with this global trend, or alternatively divergence through a potential African counter-trend, promises to be a fertile area for future research.
